ARTICLE 12752

DISCIPLINARY ACTION

CONTENTS

SUBARTICLE 1. GENERAL PROVISIONS

101
102
103
104
105
106
107
108
109
10010
1011
1012
1013

Purpose

Applicahility

Definitions

Policy

Covered Actions

Exdusons

Respongbilities- Reddegation of Authority
Noncontestable Actions

Grievable Actions

Appedable Actions

Performance-Based Actions

Records

Senior Executive Service (SES) Actions

APPENDIX A.  Definitions

APPENDIX B.

Schedule of Offenses and Recommended Remedies



1001. Purpose. To provide policy and procedures for effecting disciplinary actions within
activities serviced by the Human Resources Office (HRO).

1002. Applicability. ThisArticle appliesto dl employees as defined in Appendix A, except any:
a Individud paid with nonappropriated funds.
b. Reemployed annuitant.

c. Excepted service gppointee under Schedule C, Part 213 of 5, Code of Federal Regulations
(CFR).

d. Individua appointed by the President.

e. Individud in a statutorily excepted position that has been determined to be of a
confidentid, policy-determining, policy-making, or policy-advocating character by the President,
the U.S. Office of Personnel Management, or the head of the agency.

f. Career gppointee in the Senior Executive Service (SES) serving a probationary period or
who was not covered by Section 7511 of 5, United States Code (USC), immediately before
gppointment to the SES.

g. Limited term or limited emergency SES appointee not described as a covered employee at
5 CFR 752.601.

h. Noncitizen gppointed to an overseas postion under Civil Service Rule VI, 5 CFR 8.3.
i. Civilian mariner covered under Civilian Marine Personnd Instruction 750.
1003. Ddinitions. Definitions are contained in Appendix A.

1004. Policy. Itisthe agency's policy to use discipline as amanageria tool to correct
deficiencies in employee conduct or behavior (such asillega drug use) and for correction of
other situations which interfere with efficient operations. The objectiveisto promote the
efficiency of the service by ensuring high sandards of government service and maintaining

public confidence in the agency. Adverse actions, including performance-based adverse actions,
may be taken under this Article only for such cause aswill promote the efficiency of the service.

1005. Covered Actions. Appedable, grievable, and noncontestable actions as defined in
Appendix A.

1006. Exdusons
a Actionsexcluded by 5 CFR 752.401(b)(1) through (15).

b. A suspenson or removad taken in the interests of nationa security (5 USC 7531 and/or
7532).

c. A reduction-in-force action (5 USC 3502).

d. A separation during probation under 5 CFR 315.804, or a separation during probation
based in whole or in part on pre- appointment reasons under 5 CFR 315.805.

e Thedenid of awithin-grade increase (see Article 12431).



f. A suspension of 14 days or less of an SES employee (see 5 CFR 752.601(b)(1)).

0. A remova action affecting an SES employee taken under 5 U.S.C. 3592, or a
reduction-in-force action affecting an SES employee taken under 3595.

h. Actions taken under provisons of statute, other than one codified in 5 U.S.C., which
exempts the action from sub-chapter | and/or |1 of Chapter 75 of 5 U.S.C.

107. Respongbilities-Reddegation of Authority

a Activity Heads Activity Heads employing civilian personnd:

(1) Areauthorized to propose and decide disciplinary actions under thisArticle. They may
redelegate this authority to subordinate manegers and supervisors to the extent they deem
gopropriate. This authority may be withdrawn and redelegated at any time in the disciplinary
action process as deemed necessary. An adverse action may be modified to correct an error of
fact or judgement made by a subordinate officid to include cancelling a disciplinary action and
proposing alesser or harsher remedy after ensuring the employee's due process rights have been
afforded.

(2) Will ensure that dl employees are gpprised of the activity disciplinary action palicy,
including Appendix B, through such means as activity newspaper or the use of bulletin boards.

(3) Will disssminate to dl civilian employees, a least annudly, applicable information on
Standards of Conduct.

(4) Will ensure that the records required by subarticle 11112 are maintained by HRO.

(5) Will disdllow employee's choice of an employee representative if such representation
would result in a conflict of interest or position, conflict with the priority needs of the activity, or
would give rise to unreasonable cost to the Government. The terms of any gpplicable bargaining
agreement govern representation for employeesin an exclusve bargaining unit.

(& Activity heads shdl reddlegate authority to make determinationsto disallow the
choice of an employee's representative to an gppropriate leve no lower than the leve of the
officia designated to make the find written decison.

(b) Activity ingtructions shal establish an expedited process for resolving an employee's
disagreement with a determination to disdlow achoice of representative. At aminimum, the
review process shdl reguire an officid higher than the one who made the determination to make
afind decison.

b. Supervisors. Supervisors are responsible for:

(1) Communicating to employees Standards of Conduct and expectations regarding
conduct and performance.

(2) Setting agood example by their own conduct.
(3) Monitoring employee conduct and taking or initiating corrective action as required.

(4) Referring employees to the Civilian Employee Assistance Program (CEAP) as
appropriate under Article 12792.



(5) Consulting with the HRO as appropriate.
(6) Forwarding copies of documentsto the HRO aslisted in Subarticle 10112.
c. Employees. Employees are responsiblefor:

(1) Conducting themsdves, both on and off duty, in a manner which will ensure that their
conduct does not reflect adversely on the activity or the agency.

(2) Complying with prescribed Standards of Conduct.

(3) Fallowing on-the-job work rules, including reporting for work ontimeand ina
condition which will permit safe and religble performance of assgned duties.

(4) Performing ther job duties a a fully successful leve and in a safe and reliable manner.
Employees who fal to comply with (1) - (4) above, may be subject to discipline under this
Article.

1018. Noncontestable Actions. Ora admonishments and letters of caution are not grievable
under the Adminigrative Grievance System, Article 12771 and are not appedlable to the Merit
Systems Protection Board (MSPB), Article 12752. A letter of caution must Sate:

a Thereason(s) for issuance.

b. That the action is neither grievable under Article 12771 nor appedableto MSPB.
Activities should review their collective bargaining agreements, however, because such action
may be grievable under a negotiated grievance procedure (NGP).

c. That the action will not be made amatter of record in the employee's Officid Personne
Folder (OPF).

d. That formd discipline may be imposed if conduct does not improve. Neither an ord
admonishment nor aletter of caution will be counted as a prior offense in determining a range of
remedies under Appendix B. However, either or both may be considered in determining an
gppropriate remedy should an offense later occur.

119. Grievable Actions. Grievable actions include letters of requirement, letters of reprimand,
and suspensions of 14 days or less.

a A letter of requirement must state:
(2) The reason(s) for issuance.
(2) The specific requirement(s) the employee must mest.
(3) That failure to meet arequirement may lead to disciplinary action.
(4) Thelength of time a requirement isin effect.

(5) The employegsright to file a grievance under Article 12771 or under an NGP, as
appropriate.

(6) That it will not be made amatter of record in the employee's OPF.



(7) That it will not be counted as a prior offense when determining arange of remedies
under Appendix B but may be
considered in determining an appropriate remedy should an offense subsequently occur.

b. A letter of reprimand must state:
(2) The reason(s) for issuance.

(2) The employeesright to file agrievance under Article 12771 or under an NGP, as
appropriate.

(3) The length of time (not less than one nor more than two years) thet it will be retained in
the employee's OPF, during which it may be counted as a prior offense for determining arange
of remedies under Appendix B. (However, aswith aletter of requirement or a noncontestable
action, the letter of reprimand may continue to be consdered when determining an appropriate
remedy for a subsequent offense.)

c. A suspension of 14 days or less entitles the affected employee to:
(1) An advance written notice Steting:
(& The specific reason(s) for the proposed action.
(b) The name and title of the officid designated to hear an ord reply and/or receive a
written reply. The officid so designated must have authority to either make or recommend a

find decision on the proposed suspension.

(c) The amount of time (not less than 24 consecutive hours) that the employeeis
alowed to provide an answer ordly and/or in writing.

(d) Theright to review, or have arepresentative review, the materia relied upon to
support the reason(s) given in the notice of proposed suspension.

(2) A reasonable amount of officia time to review the notice and supporting materia, to
prepare an answer and to secure affidavits, if the employee is otherwise in an active duty status.

(3) A reasonable amount of time (not less than 24 consecutive hours) to answer oraly
and/or in writing and to furnish affidavits and other documentary evidence in support of the
answer, including medical documentation as defined in 5 CFR 339 to support any medica
condition aleged to have caused the reason(s) for the proposed action.

(4) Be represented by an attorney or other representative.

(5) A written decision at the earliest practicable date which:

(&) Congders only the reason(s) specified in the advance written notice.

(b) Considers any answer to the employee and/or the employee's representative made
to adesgnated officid, any medica or other documentation furnished under paragraph 1009¢(3)
above, and any entitlement to reasonable accommodation under Article 12792 and 29 CFR 1614.

(c) Specifiesthe reason(s) for the decision.



(d) Issigned by an officid in ahigher position than the official who proposed the
action, unless the activity head issued the advance notice, in which case the activity head may
issue the decision.

(e) Specifies the employees right to file a grievance under Article 12771 or under the
NGP, as appropriate.

(f) Isddivered to the employee on or before the effective date of the suspension.
d. Extensonsof reply time. An employee given an advance notice may request additiond
time to respond oraly and/or in writing. The official designated to accept the ord or written
reply will make the decison to grant or deny such an extension.

10010. Appedable Actions

a Appedable actions (remova, suspension for more than 14 days or indefinite suspension,
reduction in grade or pay, or furlough for 30 days or less) entitle the affected employee to:

(2) At least 30 days advance written notice sating:

(8 The specific reason(s) for the proposed action. Material may not be used that cannot
be disclosed to the employee or his or her representative or designated physician under 5 CFR
297. If the action isfurlough, the notice must state the reason(s) for the furlough and the basis
for sdlecting the employeeiif dl individuds in the employee's competitive level are not being
furloughed.

(b) The name and title of the officia designated to hear an ord reply and/or receive a
written reply. The officid so designated must have authority to either make or recommend a
find decision on the proposed action.

(c) The amount of time (not less than seven days) that the employeeis adlowed to
answer oraly and/or in writing and to furnish affidavits and other documentary evidencein
support of the answer, including medica documentation as defined in 5 CFR 339 to support any
medica condition aleged to have contributed to the reason(s) for the proposed action.

(d) Theright to review or have a representtive review the materid relied upon to
support the reason(s) given in the notice.

(€) Theright to a reasonable amount of officid time to review the notice and supporting
materid, to prepare an answer and to secure effidavits, if the employee is otherwisein an active
duty status.

(f) Theright to be represented by an attorney or other representative.

(2) A written decison at the earliest practicable date which:

(@ Consdersonly the reason(s) specified in the advance written notice.

(b) Considers any answer the employee and/or the employee's representative made to a
desgnated officid, any medica or other documentation furnished under paragraph 10110a(1)(c),
any entitlement to reasonable accommodation under Article 12792 and 29 CFR 1614, and the
recommendation of the designated officid (where gpplicable).

(c) Specifiesthe reason(s) for the decision.



(d) Issgned by an officid in ahigher position than the officid who proposed the
action, unless the activity head/commander issued the advance notice, in which case the activity
head/commander may aso issue the written decision.

(e) Specifiesthe employees right to gpped to the MSPB and, when gpplicable, tofilea
grievance under an NGP, but not both (see gpplicable |abor/management agreement).

(f) Provides the time limits and address for filing an apped to the MSPB, a copy of the
MSPB regulations, a copy of the MSPB apped form (Optional Form 283), and specifiesthetime
limitsfor filing a grievance under an NGP, if applicable.

(9) Isdelivered to the employee on or before the effective date of the action.

b. Hearings. Activities shal not provide for ahearing in lieu of or in addition to the
opportunity to respond ordly and/or in writing to a notice of proposed action. Deciding officids
may, however, on acase by case bass, grant an SES member a hearing with examination of
witnesses in place of, or in addition to, the opportunity for written and ora reply.

c. Duty status during the notice period. Under ordinary circumstances, employeeswill
remain in aduty statusin their regular positions during the advance notice period. Other options,
eg., voluntary use of leave, reassgnment, detall, etc., may be appropriate in agiven situation. If
al other options have been explored and found not feasible, an activity head may excuse an
employee from duty, without charge to leave or loss of pay, during the notice period of that
employegsremova or indefinite suspension effected under this Article. Excused absence for
this purpose shoud be used only in those rare circumstances where the retention of the employee
in an active duty status during the notice period may pose athreat to the employee or others,
result in loss of or damage to Government property, or otherwise jeopardize Government interest
(5 CFR 752.404(b)(3)). Care should be exercised to use the minimum amount of excused
absence necessary in any individud Stuation. NOTE: I available evidence supports a
conclusion that an employee is incapacitated for norma work, the enforced sick leave procedure
described in Article 12630 should be considered.

d. Shortened notice period. Under 5 CFR 752.404(d)(1) (the "Crime Provision"), the notice
period required in paragraph 1[110a(1) may be shortened when there is reasonable cause to
believe that an employee has committed a crime for which a sentence of imprisonment may be
imposed. Judicid action is not required. Activities'commands may effect such an action,
including an indefinite sugpension, in less than 30 days following the issuance of the advance
written notice. In such cases, the employee may be required to furnish any answer to the
proposed action and any affidavits or other documentary evidencein support of the answer,
within such time as under the circumstances would be reasonable but not less than seven days.

e. Extensonsof reply time. An employee given advance notice may request additiond time
to respond oraly and/or inwriting. The officid designated to accept the response will make the
decision to grant or deny such arequest.

f. Medical examinations. After reviewing medical documentation supplied by the employee
in reply to a proposed action, the activity may, if authorized, require a medical examination or, at
its option, offer amedica examination following the proceduresin 5 CFR 339.

g. Disability retirement. When the employee meets the minimum disability requirements
and asserts or documents impairment or disability, the activity shdl refer theto HRO. An
employee's gpplication for disability retirement shdl not preclude or delay any other gppropriate
personnel action.



10011, Performance-Based Actions. Performance-based actions may be effected using ether the
procedures of Article 12432 or thisArticle. Before initiating a performance-based disciplinary
action, an activity should consder the differences between the requirements of Article 12432 and
those of this Article as they apply to the potentia action.

10012. Records

a The HRO will retain case files concerning actions taken under this Article. Records shdll
contain copies of:

(1) Sufficient documentary evidence to show the basis for the action taken.

(2) Letters of requirement or reprimand.

(3) For suspensons, removals, reductions in grade or pay, or furloughs for 30 days or less.
(&) Written notice of proposed action.
(b) Employee's written responsg, if any, or a brief written summary of any ord response.
(c) Written natice of decision including the reasoning behind the decision.
(d) Any order affecting the action.
(&) Any supporting evidence or materid.
(f) The Noatification of Personnel Action (Standard Form 50) effecting the action.

b. In the event the employee apped s an action to the MSPB, a copy of the record shdl be
furnished to the employee and to the MSPB, in accordance with any MSPB Order.

10013. Senior Executive Sarvice (SES) Actions

a Suspensions of SES employees of 14 days or less are prohibited by 5 CFR 752.601(b)(1).

b. Suspensions of SES employees for more than 14 days and removals of such employees
from the civil service may only be taken for misconduct, neglect of duty, malfeasance, or falure
to accept a directed reassgnment or to accompany a position in atransfer of function (5 USC
7543(a)). Procedures applicable to such actions are described in Subarticle 1110.



APPENDIX A

DEFINITIONS
1. Activity. A fidd ingtdlation, headquarters command, or office.

2. Appedable Action. A removad; asuspension for more than 14 days, including an indefinite
suspension; areduction in grade or pay; or afurlough of 30 daysor less.

3. Current continuous employment. A period of employment or service immediady preceding
an action under 5 CFR 752 in the same or smilar positions without a bresk in Federa civilian
employment of awork day.

4. Day. Calendar day.

5. Drugs. A controlled substance included in Schedules| O V established by section 202 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (84 Stat 1256) as updated and
republished under the provisions of the Act.

6. Drug parapherndia Equipment, products, or materias used, intended for use, or designed for
useininjecting, ingesting, or otherwise introducing drugs into the human body in violation of the
law.

7. Employee. For:
a Grievable actions

(1) Anindividud presently or formerly employed by the activity for whom aremedy can be
provided (see Article 12771 for exclusions from the Adminigtrative Grievance Procedure). A
contractua NGP may not cover former employees. Refer to the gppropriate labor-management
agreement.

b. Appedable actions

(1) Anindividud in the competitive service who has completed a probationary or trid
period.

(2) Anindividud in the competitive service who is serving in an gppointment that requires
no probationary or trid period, and who has completed one year of current continuous
employment in the same or Smilar positions under other than a temporary gppointment limited to
oneyear or less.

(3) Anindividud in the excepted service as defined by 5 USC 7511, as amended by Public
Law 10101376, August 17, 1990.

(4) Anindividud with competitive status who occupies apostion in Schedule B of 5 CFR
213.

(5) Anindividud who occupies a professona and adminigrative career (PAC) postionin
Schedule B of 5 CFR 213, provided that (S)he has completed atrid period of one year after
initid gppointment in such a pogtion.



(6) Anindividuad who was in the competitive service at the time his or her position wasfirst
listed under Schedules A, B, or C of the excepted service, 5 CFR 213 and till occupies that

position.

(7) Any nonprobationary Senior Executive Service (SES) Career gppointee covered under 5
CFR 752.601(c) and any limited term or limited emergency SES appointee covered under 5 CFR
752.601(c).

8. Furlough. Temporary status without duties and pay because of lack of work or funds or for
other nondisciplinary reasons.

9. Grade. A levd of classfication under a pogtion
classfication system.

10. Grievable Action. A letter of reprimand or requirement or a suspension for 14 days or less,
or another action which isincluded in an NGP.

11. Illegd (or unlawful) use or possession of adrug. Use or possession of adrug without avaid
medica prescription for the use of that drug or otherwise contrary to law or regulation.

12. Indefinite suspenson. The placing of an employee in atemporary status without duties and
pay pending investigation, inquiry, or further agency action. The indefinite suspenson continues
for an indeterminate period of time and ends with the occurrence of the condition(s) set forthin a
notice of action which may include the completion of any subsequent adminigrative action.

13. Letter of caution. A written notification issued by a superior to an employee concerning
unacceptable conduct and warning the employee that a disciplinary action may be imposed
unless the conduct improves.

14. Letter of reprimand. A written disciplinary action issued by a superior to an employee based
on specific unacceptable conduct deficiencies.

15. Letter of requirement. A written notification (order) issued by a superior to an employee
concerning conduct deficiencies, such as sck leave abuse or tardiness, which setsforth
requirements and procedures to be followed by the employee to avoid a future disciplinary action
for amilar deficient conduct.

16. Adminigtrative Grievance Procedure. The grievance procedure set forth in Article 12771
which appliesto dl employees except those covered by a Negotiated Grievance Procedure
(NGP).

17. Negotiated Grievance Procedure (NGP). An exclusive grievance procedure set forth in a
labor-management agreement (union contract) which applies as described within the terms of the
agreement (contract).

18. Noncontestable action. An ora admonishment or letter of caution. The actions are not
recorded in an employee's OPF. While not grievable under Article 12771, they may be grievable
under the provisions of an NGP for employeesin an excdusively recognized bargaining unit.

19. Ord admonishment. An ora natification given by a superior to an employee concerning
conduct deficiencies, and warning the employee that a disciplinary action or letter of requirement
may be impaosed for continued deficiencies.



20. Pay. Therate of basic wage or sdary fixed by law or administrative action for the pogtion
held by an employeg, i.e,, the rate of pay before any deductions and exclusive of additiond pay
of any kind.

21. Qualified handicapped employee/person. With respect to employment, a handicapped
person who, with or without reasonable accommodation, can perform the essentia functions of
the pogtion in question without endangering the hedlth and safety of himsdf/herself or others

and who, depending upon the type of gppointing authority being used: (1) meets the experience
and/or educetion requirements (which may include passing awritten test) of the positionin
question, or (2) meets the criteria for gppointment under one of the specia gppointing authorities

for handicapped persons.

22. Reasonable accommodation. Accommodation of an employee's physica or menta
handicapping condition which will alow the employee to perform the essentid duties of the
position without

endangering the hedth and safety of that employee or others and which will not impose an undue
hardship on the ectivity. Reasonable accommodation may include referrd to the Civilian
Employee Assstance Program (CEAP) for diagnostic counsdling and referrd for trestment or
rehabilitation or other assstance; granting leave for treatment, rehabilitation or assstance; and a
reasonable opportunity to demonstrate minimally acceptable performance or conduct. Refer to
29 CFR 1614 for additiond information. A decision to provide reasonable accommodation does
not preclude concurrent disciplinary action.

23. Removd. Involuntary separation of an employee from the Federd service except when
taken as a reduction-in-force action.

24. Smilar positions. Postions in which the duties performed are Smilar in nature and
character and require subgtantidly the same or smilar quaifications, so that the incumbent could
be interchanged between the positions without significant training or undue interruption of the
work.

25. Suspenson. Placing an employee in atemporary status without duties and pay for
disciplinary reasons, including pending inquiry.



APPENDI X B

SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

1. Instructions for use of this schedul e

a. This schedule is a guide. Discipline is not punitive in nature, is
expected to be progressive for subsequent offenses, and normally falls within
the range shown in this Appendi x or those established in an Alternative
Discipline System Mtigating or aggravating factors can justify a renedy
outside the range. For exanple, renmedies greater than those shown can be
appropriate when the facts of an aggravated offense, frequent infractions, or
simul taneous nmultiple of fenses are established.

b. Consistent with DON policy in SECNAVI NST 12752. XX, the schedul e
generally provides for a range of renedies (e.g., Reprimand to Renpval) to
provi de managenment with flexibility in correcting conduct deficiencies.

Sel ection of a reasonable renmedy from such a broad range should be nmade with

good judgnent, including consideration of any appropriate "Douglas Factors,"

Appendi x C. Excessive, arbitrary or capricious renedies and renedi es

sel ected wi thout consideration of mitigating factors may be reversed by third
parties, if challenged.

c. Sonme of the offenses listed in this schedul e conbi ne several offenses
in one statement connected by the word “or. Use only the portion of the
statement of offense that accurately describes the enpl oyee’ s conduct; |eave
out all parts that do not apply. 1In choosing a charge, it nay be better to
describe the offense, rather than select a charge fromthe schedul e that does
not accurately describe the offense, and then to refer to similar offenses in
the schedul e when sel ecting the renedy.

d. The schedul e does not cover every possible offense. Wen specifying
an offense not listed in the schedule, be careful when using terns such as
“theft” or “fraud,” which require establishing the element of intent and
shoul d only be used when the el enent of intent can be proven. Mnhagenent
officials should contact their servicing HRO for assistance in fram ng
appropriate charges.

e. Due to the nature of their positions, offenses by supervisors or
managers may warrant nore severe renedies than the sane of fense comitted by
a non-supervisory enpl oyee.

f. Al disciplinary actions are to be taken follow ng the provisions of
I aw.

g. All adverse action cases, whether based on off-duty or on-duty
m sconduct, require establishment of a nexus or |ink between the conduct and
its effect upon the efficiency of the service. Nexus is nornmally assuned

when the m sconduct is sustained in on-duty m sconduct cases. In taking
adverse actions for off-duty m sconduct, the deciding official must show, by
preponder ant evi dence, that the adverse action will pronote the efficiency of

the service by establishing a nexus between the off-duty m sconduct and the
enpl oyee’s or activity’'s performance. The activity should not rely on a
presunpti on of nexus but should nmake its strongest possible argunment and

i ntroduce evi dence showi ng the relationship between the m sconduct and the
enpl oyee’s or activity's performance. The Merit Systens Protection Board
general ly recogni zes three i ndependent neans by which an agency may show a
nexus |inking an enployee’'s off-duty m sconduct with the efficiency of the
service: (1) a rebuttable presunption of nexus that may arise in certain
egregi ous circunstances based on the nature and gravity of the m sconduct;
(2) a showi ng by preponderant evidence that the m sconduct affects the

enpl oyee’s or his co-workers’ job performance, or managenent’s trust and
confidence in the enployee’s job performance; and (3) a show ng by
preponderant evidence that the msconduct interfered with or adversely
affected the agency’'s m ssion. Actual inpairnment need not be shown, but the



agency can establish that the off-duty m sconduct is “directly opposed to the
agency’s nmission.” Sone of the neans for showi ng nexus include but are not
limted to establishing: the probability that off-duty m sconduct could
happen at work; the m sconduct caused such notoriety it has affectivity
activity' s ability to acconplish its m ssion; the m sconduct inpacted the
wor k of the supervisor of other enployees in the work area.

h. Servicing HRCs can provide advice and assistance with issues such as
establishing the required nexus between of f-duty m sconduct and the
efficiency of the service, appropriate wordi ng of the charge(s), application
of mitigating factors, consistency of renmedies, etc., based on current case
law. Activity heads/conmanders, managers, and supervisors del egated
authority to propose and/or decide disciplinary actions are encouraged to
t ake advantage of such assistance to ensure conformance with this Directive.

2. Past offenses

a. \Wen used to select a range of renedies or renedy, a past offense
must be described in sufficient detail to enable the enployee to understand
and respond to it. Past offenses may be used in determ ning a range of
remedi es or renmedy when:

(1) The enpl oyee was disciplined in witing;

(2) The enpl oyee was provided the opportunity to dispute the action
to a higher level; and

(3) The action was nade a matter of record in the enployee’'s OPF

b. Any past offense may formthe basis for proposing a renedy fromthe
next hi gher range of renedies for a subsequent offense. The of fenses need not
be identical or simlar

c. Inits decision in United States Postal Service v. Gegory (122 S
Ct. 431 (2001)), the Suprene Court held that the Board may independently
review prior disciplinary actions which are pending in grievance proceedi ngs
in order to determ ne the reasonabl eness of the penalty under appeal. You
are cautioned to carefully exami ne any prior disciplinary actions that are
bei ng challenged if they are a factor in determ ning the reasonabl eness of
the penalty.

d. The follow ng actions nmay not be counted as past offenses for
determ ning a range of renedies (however, actions discussed in paragraphs (1)
and (2) above may be consi dered when determni ning an appropriate renmedy wthin
a range for any subsequent offense):

(1) Oral adnoni shnments and letters of caution or requirenent.

(2) Letters of reprimnd dated nore than two years before the date
of any advance written notice required under this Directive.

(3) Reductions in grade or pay not effected for disciplinary reasons.

3. Oher statutory and regul atory offenses. For information concerning other
of fenses for which enpl oyees may be disciplined by renoval, fine or

i mprisonnment, including offenses which require m ni rum mandat ory renedi es
(such as misuse of governnent vehicles, Hatch Act violations, and giving
gifts to superiors), see 5 CFR 734, 5 CFR 735, 5 CFR 2635, and DoD 5500.7-R

4. Drug and al cohol abuse offenses. Any enpl oyee who engages in
m sconduct invol ving drugs and/or al cohol shall be disciplined according to
this Appendi x, except when covered under safe harbor. Safe harbor is a

speci al situation described as: Wen the activity is unaware of illegal drug
usage, an enployee who voluntarily refers hinself or herself to the CEAP as a
user of illegal drugs under the Safe Harbor provisions of Inplenentation

Directive 792-XX (Civilian Drug-Free Wrkplace Programin the Departnent of



the Navy) will be exenpt fromdisciplinary action for the admtted acts,

i ncl udi ng possession incident to such use, provided the enpl oyee neets and
conplies with the requirenents of Inplenentation Directive 792- XX, paragraph
7.b. Enployees who adnmit to using drugs after being notified of a schedul ed
drug test or just after it is collected, or found to use drugs on the basis
of appropriate evidence, drug trafficking and other drug-related m sconduct
are not covered under safe harbor, per Inplenmentation Directive 792-XX
paragraph 7.b. Also, safe harbor does not insulate the enployee from renoval
based on | oss of security clearance. The range of renedies is broad for the
various drug abuse first offenses. To determ ne the appropriate corrective
action, you will consider the Douglas Factors in Appendix C. In doing so,
you nust al so recogni ze that sone positions are so sensitive that the conduct
affects the enpl oyee’s or his co-workers’ job performance or negatively

i mpacts managenent’s trust and confidence in the enpl oyee’s job perfornmance.
Thus, while counseling is always offered, a higher penalty than the m ninum
is appropriate in such cases.

5. Reasonabl e Accommpbdati on. CGuidance on providing reasonabl e accommdati on
is found at the EEOC web site (http://ww. eeoc.gov) entitled Enforcenent

Gui dance: on Reasonabl e Acconmpbdati on and Undue Hardshi p Under the Anericans
with Disabilities Act. You should also check with O fice of Counsel to
ensure you apply this guidance in a manner consistent with DON Policy.

a. Under the Rehabilitation Act Amendnents of 1992, the standards
applied under Title I of the Anericans with Disabilities Act (ADA) are
applicable to Federal enployees. Section 104(c)(4) of the ADA pernmts a
covered enpl oyer to hold enpl oyees who have drug and al cohol problens to the
sane qualification standards for enploynent or job performance and behavi or
as ot her enployees, even if any unsatisfactory perfornmance or behavior is
related to the enployee's alcoholism (29 U.S.C. s 12114(c)(4))

(1) An agency is no longer required to offer an al coholic enpl oyee
who engages in msconduct a firm choice between treatnment and di scharge.
Wil e the ADA requires enployers to consider other fornms of reasonable
accomodati on for empl oyees with al coholism for exanple, a flexible schedule
or leave to accommopdate an enpl oyee's treatnent, enployers do not have to
excuse the violation of uniformy applied conduct or job performance
standards by offering firmchoice as a form of reasonabl e acconmpdati on
(Dennis D. Johnson v. Babbitt, Secretary, Departnent of the Interior, EECC
Petition No. 03940100 (28 March 1996))

(2) To be considered a request for reasonabl e accommpdati on, the
enpl oyee nust request acconmodati on before s/he has comrtted the m sconduct
that violates one of the agency's qualification standards for enploynent or
j ob performance and behavi or under which the agency uniformy inposes
discipline. (Francis P. Walsh v. USPS, 74 MS.P.R 627(1997))

(3) An individual who is currently engaging in the illegal use of
drugs, when the agency acts on the basis of such use, is excluded fromthe
definition of "individual with disabilities" in accordance with 29 CFR
1614. 203(h).

(4) Trafficking in drugs is misconduct that does not normally entitle
an enpl oyee to reasonabl e accommodati on. Accordingly an enpl oyee who
traffics in drugs will be subject to renedies as provided for in this
Appendi x.

b. Undue hardship on an activity/command. 29 CFR 1614.203 provides that
reasonabl e accommodation is not required when it would i npose an undue
hardship on the operation of the program of the enployee's activity/commnd.
Undue hardshi p nust be based on an individualized assessnment of current
ci rcunst ances that show a specific reasonabl e accompdati on woul d cause
significant difficulty or expense.



c. Conduct that takes an enpl oyee outside the protection of the
Rehabilitation Act. Simlar to paragraph b above, the MSPB has held that
there are “.certain acts of m sconduct which when comrtted by an enpl oyee
who is an al coholic or drug addict, take that enployee outside the scope of
the protecting |legislation because the m sconduct renders that person not a
‘qualified individual with disabilities.” Egregious or notorious m sconduct
t hat hampers an enployee’s ability to performhis or her duties or to
represent the agency, or which strikes at the core of the job or the agency’'s
m ssion, can, standing alone, disqualify a Federal enployee fromhis or her
position (see Hougens v. U S P.S., 388 MS. P.R 135 (1988)).




SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE

ALCOHOL ABUSE

Unaut hori zed possessi on,
sal e or transfer of

al cohol on duty or on a
to removal mlitary ship,
aircraft, submarine
activity, or command

*Use of, or being under
the influence of alcoho
on duty or on a mlitary
ship, aircraft, submarine
activity or commnd

ATTENDANCE

Excessi ve unaut hori zed
absence (nore than 5
consecutive wor kdays)

Leaving job to which
assi gned or | eaving

Navy prenises at any
time during working

hours wi t hout proper
aut hori zation

Unexcused or unaut hori zed
absence on one or nore
schedul ed days of work or
assi gned overtine

Unexcused tardi ness

RANGE OF REMEDI ES

FI RST
OFFENSE

Repri mand
to renoval

14- day
suspensi on
to renoval

Repri mand
to renoval

Repri mand
to 5-day
suspensi on

Repri mand
to renoval

Repri mand

*See paragraphs 4 and 5 of this Appendix

SECOND
OFFENSE

14- day
suspensi on

30- day
suspensi on
to renoval

10- day
suspensi on
to renpval

Repri mand
to 10-day
suspensi on

5- day
suspensi on
to renoval

Repri mand
to 5-day
suspensi on

THI RD
OFFENSE

30- day
suspensi on
to renoval

Renoval

Renoval

Repri mand
to renoval

10- day
suspensi on
to renoval

Repri mand
to renoval



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE

DI SCRI M NATI ON

Di scrim nati on agai nst
an enpl oyee or applicant
based on race, color

religion, sex, disability,

national origin, or age,
or any reprisal or
retaliation action

agai nst a conpl ai nant,
representative, wtness,
or other person

i nvol ved in the EEO
conpl ai nt process

Di scrin nation
based on sexua
orientation

Sexual harassnent

DRUG ABUSE

*Unl awf ul use, being
under the influence, or
possessi on of drugs

or drug paraphernalia
on or off duty

*Unl awf ul use, being
under the influence, or
possessi on of drugs or
drug paraphernalia on a
mlitary ship, aircraft,
or subnarine

*Mandatory referral to CEAP is required.

RANGE OF REMEDI ES

FlI RST
OFFENSE

Repri mand
to renoval

Repri mand
to renpoval

Repri mand
to renoval

14- day
suspensi on
to renoval

30- day
suspensi on
to renoval

par agraphs 4 and 5 of this Appendi x.

For additiona

SECOND
OFFENSE

14- day
suspensi on
to renoval

14- day
suspensi on
to renoval

14- day
suspensi on
to renoval

Renova

Renoval

THI RD
OFFENSE

30- day
suspensi on
to renoval

30- day
suspensi on
to renoval

30- day
suspensi on
to renoval

gui dance see



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE

DRUG ABUSE

Refusal to obtain
counsel ing and
rehabilitation after
havi ng been found to
use illegal drugs

Unl awf ul distribution,
sal e, or transfer of
drugs or drug

par aphernalia on or
of f duty

DRUG TESTI NG

Refusal to provide a
urine sanpl e when
required

Failure to appear for
testing when directed,
wi t hout a deferra

Substituting, adulterating

or otherw se tanpering
with a urine sanple,
testing equi pment or
rel ated paraphernalia

Attenpted or actual falsi-
fication, msstatenent or
conceal nent of a mmteria
fact, record, correspondence

or other comruni cation

prepared in connection wth
t he col |l ection, handling,
transportation or testing

of urine sanples

RANGE OF REMEDI ES

FI RST
OFFENSE

Repri mand
to renoval

Renoval

14- day
suspensi on
to renoval

Repri mand
to renoval

14- day
suspensi on
to renoval

Repri mand
to renoval

SECOND
OFFENSE

Renoval

Renova

Renoval

Renova

14- day
suspensi on
to renoval

THI RD
OFFENSE

30- day
suspensi on
to renoval



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE RANGE OF REMEDI ES

Fl RST SECOND THI RD

OFFENSE OFFENSE OFFENSE
M SCELLANEOQUS OFFENSES
Betting, ganbling, or the Repri mand 5- day 10- day
promoti on thereof on duty to renoval suspensi on suspensi on
or on Departnent of the to renmova
to removal Navy prem ses
Car el ess wor kmanshi p Repri mand 5- day 10- day
resulting in delay in to renoval suspensi on suspensi on
producti on or spoil age to rempova
to renmpval or waste of
materi al s
Crimnal, dishonest, Repri mand 14- day 30 day
i nfanmous or notoriously to renpval suspensi on suspensi on
di sgraceful conduct to renpoval to remova
Di sobedi ence to constituted Repri mand 5- day 10- day
authorities; deliberate to renoval suspensi on suspensi on
refusal or failure or delay to renoval to renova
in carrying out any proper
order, work assignment or
i nstruction; insubordination,
including failure to follow
| ocal or higher level policy
Di scourteous conduct to Repri mand
the public confirmed by an to 14-day
i mredi at e supervisor’s suspensi on
report of four such
i nstances within any
one-year period
Excessi ve Di scourteous Repri mand 7-day 14- day
conduct to the public to 14-day suspensi on suspensi on
wi thin any one-year suspensi on to 14-day to renova
peri od or any other suspensi on
pattern of discourteous
conduct
Di srespectful conduct, use Repri mand 5- day 10- day
of insulting, abusive or to renpoval suspensi on suspensi on
obscene | anguage to or to renpoval to remova

about ot her personne



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE

Fl RST SECOND THI RD

OFFENSE OFFENSE OFFENSE
M SCELLANEOQUS OFFENSES
Fal sification (or aiding Repri mand 14- day 30- day
or assisting in falsifica- to renoval suspensi on suspensi on
tion) of tinme and attendance to renpoval to renmova
records or clains against
t he gover nnent
Fal sification, m sstatenent, Repri mand 14- day 30- day
or conceal ment of materi al to renoval suspensi on suspensi on
fact in connection with any to renoval to renova
of ficial record
Fal se testinony or refusal Repri mand 14- day 30- day
to testify in an inquiry, to renpval suspensi on suspensi on
i nvestigation or other to renoval to renova
of ficial proceeding
Loafing, wasting tine, Repri mand 5- day 10- day
inattention to duty, to 5-day suspensi on suspensi on
sl eepi ng on duty suspensi on to renpval to renova
Maki ng threats to other Repri mand 14- day 30- day
enpl oyees or supervisor; to renpoval suspensi on suspensi on
fighting; engaging in to renoval to renova
danger ous horsepl ay
*M suse of a Government Repri mand 30- day Renova
vehicle to renoval suspensi on

to renoval

* 31 U.S.C. 1349(b) requires a m ni mum suspension of 30 cal endar days even
for the first offense, if the misuse was willful, i.e., enployee acted either

RANGE OF REMEDI ES

wi th knowl edge that the intended use would be characterized as unofficia

with reckl ess disregard of whether such use was unofficial



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE RANGE OF REMEDI ES
FI RST SECOND THI RD
OFFENSE OFFENSE OFFENSE

M SCELLANEOUS OFFENSES

Reckl ess driving or inproper
operation of motor vehicle:

Causi ng personal injury Repri mand 14- day 30- day
to self or others or to renoval suspensi on suspensi on
damage to gover nnment to renoval to renpoval
property
No personal injury to Repri mand Repri mand 14- day
self or others or damage to 5-day to 10-day suspensi on
to governnent property suspensi on suspensi on to renova
property
*Unaut hori zed possession, Repri mand 14- day 30- day
use, loss, theft or dammge to renoval suspensi on suspensi on
to Governnent property or to renoval to renoval

the property of others

* Under M guel v. Departnment of the Arny, 727 F.2d 1081, 1083-84 (Fed. Cir
1984), the Federal Circuit Court held that activities must consider the val ue
of items stolen when deternining a penalty for “unauthorized possession” or
“theft” of governnment property. In the absence of aggravating factors, a
renoval based on de minims theft will [ikely result in mitigation of the
penalty, even when the activity can show that the enployee was on notice that
di sci pline, including renoval, could result fromtheft of government

property.

M suse of governnent Repri mand 14- day 30- day
equi pnment (e.qg. to renpoval suspensi on suspensi on
unaut hori zed use of to renpoval to remova
el ectronic mail, internet,

phones, or facsimle equipnment)



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE

M SCELLANEOUS OFFENSES

M suse of Gover nment
sponsored travel charge
card (e.g. use for

unaut hori zed persona
expenses, failure to

pay charge card bill in

a tinmely manner, or failure
to use card for required
expenses arising from
official travel)

Unaut hori zed use of or
failure to appropriately
moni tor use of Gover nnment
pur chase card

PROHI Bl TED PERSONNEL PRACTI CE

Committing a prohibited
personnel practice
(See 5 U . S.C. 2302)

SAFETY
Failure to observe posted

snmoki ng prohi bitions

Failure to use protective
cl ot hing or equi pnent

RANGE OF REMEDI ES

FlI RST
OFFENSE

Repri mand
to renoval

Repri mand
to renoval

Repri mand
to renoval

Repri mand
to renoval

Repri mand
to renoval

SECOND
OFFENSE

5- day
suspensi on
to renoval

14- day
suspensi on
to renoval

14- day
suspensi on
to renoval

5- day
suspensi on
to renoval

5- day
suspensi on
to renoval

THI RD
OFFENSE

10- day
suspensi on
to renoval

30- day
suspensi on
to renoval

30- day
suspensi on
to renoval

10- day
suspensi on
to renoval

10- day
suspensi on
to renoval



SCHEDULE OF OFFENSES AND RECOMVENDED REMEDI ES

OFFENSE RANGE OF REMEDI ES
FlI RST SECOND THI RD
OFFENSE OFFENSE OFFENSE
SAFETY
Vi ol ati on of safety or
traffic regul ations on
duty or on an installation
(on or off duty):
Causing injury to self Repri mand 14- day 30- day
or others or dammge to to renpoval suspensi on suspensi on
property or endangering to renoval to renpoval
the safety of self or
ot hers
No injury or property Repri mand Repri mand Repri mand
damage; not endangering to 5-day to 10-day to remova
the safety of self or suspensi on suspensi on
ot hers
SECURI TY
Failure to safeguard
classified materi al
Security conpromn sed Repri mand 14- day Renmova
to renoval suspensi on
to renoval
Security not conprom sed Repri mand Repri mand 30- day
to 5-day to 14-day suspensi on
suspensi on suspensi on to renpval
UNAUTHORI ZED DI SCLOSURE
OR USE OF PROTECTED MATERI AL
Unaut hori zed di scl osure Repri mand 14- day 30- day
or use of information to renoval suspensi on suspensi on
or other protected materi al to renoval to remova

(e.g., records covered by the
Privacy Act or under 42 CFR
Part 2 (CEAP records))



